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LOCAL IMPROVEMENT DISTRICT NO. I

CHRONOLOGY

1996 - ... .... ..... .... .....City of Edgewood Incorporated
2002-- ...... .................Planning for Sewer and LID Commences
2005 .-- ...... City Establishes Sewer Utility
2007 ... .......... ... .... Interlocal Agreement with Lakehaven

Utility District for Operations and Treatment
January 23, 2007]

2007 ... Department of Ecology Approves City
General Sewer Plan and City Adopts by
Ordinance 07-0298 [December 11, 2007]

2008 ... ....... Petitions for LID Received July 2008 From
81 Parcels Representing > 7010 of LID Area

2008 Council Adopts Resolution 08-242 (August
12, 2008) Declaring Intent to For LID No.

I Public Hearing on Formation
Ordinance 08-0306 ( October 28, 2008)
forms LID No. I [No Litigation \Iinitiated
Under RCW 35.43. 100 to Challenge LID]

2010- ... - ..... Construction Begins in January 2010
2011 ....... ...................Construction Final in March 2011

April 20, 2011 City mails preliminary Notice of Final
Assessment Hearing to Landowners

April 26, 2011 Council Adopts Ordinance 11-0361
Appointing Hearing Officer and Scheduling
Hearing

May, 12, 2011 City mails and Publishes Formal Notice of
Final Assessment Hearing

June 1, 2011 — Hearing on Final Assessment Roll
June 30, 2011 hearing Examiner enters Finding and

Recommendation



This appeal concerns judal legislation—a trial court tha)

substituted its judgment for that of the Legislature and generations (M

Vpupreme Court precedent. In ruling that the City of Edgewood's local

DIRMM=411111 g1

fM r this controlling authority. The trial court's ruling is without lega

WOM MCT. rqVVINM11

The " kitchen sink" of arguments raised by the Respondent

reverse the Superior Court's decision, and affirm the City's LIZ]

M404-MMMOT4 11



MMEMEM

rjlj11-11IIIit I IN IM

2.1. First Assignment of Error: The Superior Court effed by

i 9?40MITT-MM

Issues pertaining to first assignment of error:

2.1.1. The notice procedure for LID hearings is clearly se)

I
I

I I

Enformation and was issued timely in conformance with that law. Was 12

2.2. Second Assignment of Error: The Superior Court errei

by ruling that the City's Hearing Examiner' improperly applied the legal

Issues pertaining to second assignment of error:

2.2. 1. The LID statutes empower a local Board of

Equalization .(with or without use of a hearing officer) to hear and

determine the final assessments for an D. Under Supreme Court

1 The Hearing Examiner conducted the hearing on the final assessment roll and made his
recommendation to the City Council, sifting as a Board of Equalization. See RCW
35.44.080(2). The Council is sometimes referred to herein as the Board of Equalization.
JZL985446.DOC;3\00069.200002\ ) 2



precedent, it is presumed that an improvement is a benefit; that 4Z

assessment is no greater than the benefit; that an assessment is equal (a

the assessment is fair. Did the trial court err in disallowing the Board of

the record developed below by a city board of equalization. Based on the

record here, did the trial court err in ruling that the City's Board of

Equalization ( and its Hearing Examiner) acted in an arbitrary and

IMSZM

Issues pertaining to third assignment of error:

2.3.1. There is no right established in law mandating

oral argument. Was it error for the trial court to require before the City

M



mmc=



public testimony regarding the proposed local improvement district. (Cil

arev." IT. "11-20OR

Wistrict No. 1. (CP 1379-97). The 312-acre district encompasses 161

Route 161 corridor in Edgewood. ( CP 1343, 1384-92, 1466). TIM

6 0 vie

MMMMIUOUM

III IN III I

MU 1117IMMIRMBWMW 0 oj r .

1 ,8,000 linear feet of sanitary sewer line, together with associated purra

gtations, manholes, grinder pumps, side sewers and other necessai:

facilities. (CP 1347, 1380, 1393-96, 1536). Construction of the sewer
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Copies of the Macaulay report were made available for public

1 1 1 r 0

3.2.2. June 1, 2011 public hearing and Hearing

GY4

Stephen Causseaux, Jr. to conduct the public hearing on the finj

the hearing for June 1, 2011, and established procedures governing tiM

III I I

Although not required by statute, the City mailed a preliminary

letter to landowners on April 20, 2011, notifying them of the June 1



2011. (CP 52). The Hearing Examiner accepted the City's staff repom

Ynd heard presentations from various staff members and consultan2



I . 1 9 1 1

The Hearing Examiner issued his Report and Recommendation to



3.2.3. City Council appeal hearing and adoption of



participating Council Members voted unanimously to sustain the appeal

uparomma

1 go

as recommended by the Hearing Examiner. ( CP 2322-23). The Cill

The various Respondent landowners commenced the instant case

of the City's final assessment hearing was inadequate, that the Cityl

Hearing Examiner had misapplied the legal standards governing tIS

2

A judicial appeal was also filed by Hasit LLC, which was voluntarily dismissed from
the instant matter by stipulated order on April 20, 2012.
fJZL985446.DOC;3\00069.200002\ ) 14



I I

Superior Court wholly disregarded below and which none of the

Respondent landowners can satisfy. As a matter of law, the final

assessment roll for LID No. I should be affirmed by this Court.



UMMMM

I. It - I I

trial court and limits its reviews to the record of administrative

proceedings before the City. Abbenhaus, 89 Wn.2d at 859. The Superior

any deference on appeal, and the Respondent landowners bear til

exclusive burden of persuasion before this Court. See General Order

5.1.2. The Court of Appeals must deny the appeals

unless it finds that the challenged assessments were fundamentally

wrong or that the City acted arbitrarily and capriciously. The

of Appeals is " required to confirm the assessment roll unless the

assessment was founded upon a fundamentally wrong basis and/or the

tecision of the City was arbitrary and capricious." In re Indian Trail



is deemed to be founded upon a fundamentally wrong basis only if A

ntire assessment roll as opposed to merely a modification of the

17"n. App. 493, 500, 933 P.2d 430 (1997). An action is arbitrary ant

consideration of facts or circumstances. Where there is room for tvM

pinions, an action taken after due consideration is not arbitrary aZ

capricious even though a reviewing court may ultimately believe it to Is

Notably, the Superior Court did not acknowledge—much less

5.1.3. The Respondents cannot sustain their burden.





5.2.1.1. The content of the hearing notice was

correct. Notice for the public hearing on a final assessment roll is

governed by RCW 35.44.080, which provides in its entirety as follows:

JZL985446.DOC;3\00069.200002\ } 19
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r l

CP 1452, 1460, 2121). Respondents' contrary assertion is 0

misrepresentation to the Court. Docken Opening Brief at 22-23. Thez

likewise erroneously contend that a statement of the estimated benefit to

11 lip 11111 EMU=

jq1111111111111111111 1
11 1111131M 

M ifferent notice: the notice for LID formation hearings. That notice is

demonstrate the Respondents' efforts to mislead the Court. The Cou

IN

9.2.1.2. The City's notice of the final

assessIII t hearing was timely. The timing of the City's preheari4j!

notice was also fully compliant with State law. Pursuant to RCW

prior tote hearing date. The City's notice was mailed on May 12,

JZL985446.DOC;3\00069.200002\ ) 21
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t]he full text of the Ordinance is available at Edgewood City Hall ani-

provided both a mailing address and phone number by which interestet

IMIRISMIMEMMIM, IMFIF!111111111-

i1!111!11 1111111  p I I I MEIMEMMR

omission in publishing the text or a summary of the content of a

ordinance shall not render the ordinance invalid." RCW 35A.12.1(2

roubstantive provisions of the ordinance are clearly expressed and t1Z

ordinance was enacted in substantial compliance with applicable

M • r

alleging that the City has provided no evidence that the ordinance

summary resulted from an "inadvertent mistake" within the meaning of

RCW 35A.12.160. Docken Opening Brief at 27-28. This assertion I



145 Wn. App. 196, 202-03, 185 P.3d 1218 ( 2008). The

11 1IRWIN 1!1ll 
I

MM!

I IT7Mr, r. NM

1111 Mmff

final assessment hearing for an LID is governed by RCW 35.44.07(o

JZL985446.DOC;3000069.2000021 ) 27



M

46correct, revise, raise, lower, change or modify" the assessments. S42

I I 1 11111111 11111111111111111 11!111111F 1 1

11111111111 111111111ppiii ilill III
rr

notice. RCW 35.44.120. The City was within its authority to limit 02

The Respondents' claim regarding the City Board of

1111 I  111 1 11  111 111 111 1111 1111 1 1u1ffqrlIffM11 U11=0

RCW 35.44.070". (CP 1444). The Examiner himself accurately

JZL985446.DOC;3\00069.200002\ ) 28



of Equalization. There was no evidence or argument presented at arin

likewise no constraints on the presentation of such evidence. Under thi

g,tatute, and in light of the record, Respondents' claim has no merit and

MM-3czn 1

5.2.5. The Hearing Examiner properly applied the

le

Abbenhaus, 89 Wn.2d at 861 ( quoting Trautman, Assessments in

Washington, 40 Wash. L.Rev. 100, 118 (1965)). The Hearing Examiner



Effam

To overcome these presumptions, the party challenging an

ssessment must present competent expe appraisal evidence

demonstrating that the subject property is not benefited by tis

4 MUMENJIMCIffiVAI[fM RRE M om

NINIVI %TIffIffIMM1 "11

speculation or conjecture. Time Oil Co. v. City of Port Angeles, 42 A

MMMEMIMIM

1119NIII IN !, 13110 M

by competent evidence, that the assessment was founded • a

11RI I, 11111111111' 111111 1101=

a

5.2.5.1. The presumptions and burden of proof



Is Ii,

both administrative and judicial—related to the LID assessment proceso

See, e.g., Indian Trail, 35 Wn. App. at 842-44
6 ; Abbenhaus, 89 Wn.2d I

111I III
I

IiII II 11 II I I I, I IiIII I I II I I I I I I II I I III IIIMMM



More fundamentally, the presumptions necessarily apply

throughout the administrative process as a matter of common sens'l

the record created during the administrative proceedings and cann(M

into the record during the administrative - process. There would be no necM

iff liffiffliNiffliffliffil

contend—the presumptions apply only at the judicial level. See, e.g.,

Abbenaus, 8• Wn.2d at 860 ( city must have opportunity d N

rill I lill 11 I

lJ illiiii Jill  IF 1111111 1

a
I

mmza. #

W6=4

5.2.5.2. The Hearing Examiner correctly applied

LID assessment presumptions do not, in and of themselves, constitul

Brief at 33. But Respondents mischaracterize the City's assessment

JZL985446.DOC;3\00069.200002\ ) 32



M M. =0411-MiTsm-

testimony of an appraisal expert at the June 1, 201 hearing.

iril I'ma

NrVA7MIS MIIWVolW =1M1r1roZr .9M- RIMMITMe

The Hearing Examiner did not disregard M evidence or

testimony. He carefully weighed all of the evidence that had becM

submitted and ultimately concluded—correctly—that the protestil

landowners had failed to demonstrate that the City's own appraisfj

IlillpilqiI tIt eye WRIM

ll;illplllISIMPS 112 I muffem

for the final assessment proceeding, the Examiner clearly had thM

11 11 ill !Jill I

Ill I

examiner's authority to assess credibility of witnesses and weijM

r = , - M

mmIr•' liW



The record clearly supports this conclusion. As the Examiner

properly acknowledged, the Macaulay report was a detailed, formE

111111111  iii1:111 

The caselaw examples cited by the Examiner accurately illustrate

1 r r- i; . r

ME7

7

The Uniform Standards for Professional Appraisal Practice (USPAP), at Chapter
18.140 RCW, require that standards are followed before an appraisal opinion is given.
No Respondent presented a qualified opinion to counter the Macaulay appraisal opinion.
JZL985446,DOC;3\00069.2 ill02\ } 34





f The presumptions and standards of proof applicable to LID

public notice for a final assessment hearing must include a detailcM

11111111PI 111 111 1111111111IIIPII 11111111 111

MOMMOL1VAJW,

5.2.6. The Hearing Examiner did not improperly

consider evidence submitted after the record had closed. At the

Mzmflt

91MMISkeep the written record open for an additional two week

period—one week for landowners to submit further argument, and oil

week for the City to provide a final response. ( CP 2257-58). TIM

Examiner clarified that any post-hearing submittals were limited to

1 13Me =$

of receiving new evidence. ( CP 2258). Respondents contend that tZ

City's June 15, 2011, written response included new "rebuttal evidenc4i



that the Hearing Examiner improperly relied upon in making his

The Respondents do not identify this "new" evidence, much less

IZHE

I- 40f " ITIT961W-1WI

I III 1

11111 llllljl 1111 111 111111111111 ifli O4 A  - 401111 11 ! 111 ill IIllIllIIp1lIIIllI!jj IIIIIIIIII I I I lit"VER Ill I - I I I . 1

clerical errors in the Macaulay report. Id. Nowhere in its post-heariiVi

4=4 -

euggesting that the Examiner took into consideration extra-reco42

ffmMy



8
material. Again, the Respondents assert an issue that they cannot support.

5.2.7. The City appropriately scheduled the assessment

M1 =

that any landowner seeking to challenge the Hearing ExamineriM

There is nothing in law or policy that limits the Board of

Equalization's management of its process for review of the Hearira

Examiner's recommendation. The City Council provided an expeditcM

CP 1452-1461). Affected landowners' were afforded the fu11 14-day



D

mmamalMUMEM

5.2.8. The time allowed for oral argument was

adequate. All affected landowners were afforded the ability to preselm

oral testimony to the Hearing Examiner without time limits during til

the administrative level unless expressly provided by statute. See, e.g.,

I

MIMI ! ill lic



CP 2844). The Council was not legally required to allow any oral

121bljml 4 I I I  I ", 111111 1

0 . 0 - - a 0

11 HIM1 =

rITIMOT47—W=4

5.2.9. The City Council properly considered the

appeals. The record also belies Respondents' insinuation that ti

Ji 111111111111111111 Jill 1111111 11111111111,11;1 1111111 1111111 111111r lI 
I !

111111111l Jill
11 0 -

UM4ff.r4zff*2MMjM4,

administrative record and the landowners' appeals prior to the July IM

2011 hearing. ( CP 2269). Ordinance No. 11-036• specificallfl

ME76*3

IM-91RI MENHUMMMM

failed in their duty to become informed on the issues raised at tlM

0
0



Sty Council has available for its consideration the substance of the

11

M

ffisinuation that the City Council was constrained to approve the

assessment roll as recommended by the Hearing Examiner. To 03

the City Council was sitting as a board of equalization; and that the

l F I MENEM Mi

appeal and reduce the assessment of another landowner—a result nM

711M -01no -me

Council accepted the Examiner's recommendations blindly withoiM

MTE='ilFlIIII ill1 llilli ill

ME=



MMEMOM

tid not improperly " base[] its decision upon financial concerns."

ONTO MR, 11BEEMMEMOM

counsel regarding the legal effect of Ordinance No. 11-0366 if th(v-

the financial consequences of postponing the Council's vote aZ-

VREUM01

IIIIII 1111111IIIIIII III I IRMM= M

sm Mr

The Council's desire • timely conclude the hearing was entirell

appropriate under the circumstances. See, e.g., Time Oil Co., 42 Wn. Ap

9

The City's bond counsel was also serving as the City Council's attorney for purposes
of the appeal and confmnation hearing, with a separate lawyer from the City Attorney's
office representing staff s position. ( CP 2269, 2293). Clearly the City Council was
entitled to receive the advice of its attorney.
JZL985446.D0C,3\00069.200002\ ) 42





11111!illrr %" MY-rotMs-

as a matter law. A party "cannot rely upon one council member's

statement to show the council's intent." Tekoa Construction, Inc. v. 043

111111
11 1 Ill • 

ori ii llllirililli Oirt OEM- •

Vil ' MMUMMEWO

Il

i = r M IT-IM -

lljillllillliq ill
Jill lllls:

RM

nTMT8WITM, 11

MVMM

Iiiiiiiiiiiii I Ill WIN III ill 111MMM= M

1!  IIMI i

9-ssessment methodology. Respondents' arguments disregard longstandirffl-

of 4 KNIMEWIP
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Respondents cannot now complain that Council Member Eidinger

mszm

FrAIETOWSKYWOnTON

MIKIM

S E I  PU RIVR Ifffiffil I IHEMIM=

PH

the merits of the appeals. ( CP 2320-23). Nowhere does the hearim!

IIIIIIIIIIIIII Ills 111111 1li ii $ 93off "MIEW



TOMU= 4 11FMT-tyroIMR

mmffimzfflm

Council Member's Crowley's vote was

MOVIE I Iff

ffiffially made an unsuccessful motion to reduce the assessment RE

PRUXTSITIUM-Wel"I'M

1011OW a

aflnRT%rjN0M61 W67 =6

RUREMMIM

ssessment confirmation debate and vote was improper, much leJ2



5.2.12. The City Council did not commit reversible

error by voting to confirm the assessment roll without a prior motion

Edgewood is unrestrained by charter ( the City is a noncharteZ

municipality), and no Washington statute governs this issue. TIS

Respondents' argument that the Council did not first formally move iE

11111rii1111 11111111I:niill

ill iiiiiiiiiiillillillillillillilliilili III III III

C

waived at the council's pleasure. See, e.g., 4 McQuillin, The Law of



waive its own rules by implication where a vote was not made in

TWITI

1 - 6 1 a-

A]M=

10- 4 a a

Rules of Order Newly Rev. (10th ed.), p. 242-43. And any such

f 1111 11  1 , 111 , 1111111911 !  = 0 • M 

TME• =-

The action of municipal bodies exercising
legislative functions should not be

overthrown upon technical rules or strict
construction of parliamentary law where the
facts of such action can be gathered from the



5.2.13. Summary regarding procedural arguments.

IRWIN

this appeal, the Superior Court's reasoning underscores how sharply the

Superior Court either misconstrued State law or subordinated tis

JZL985446.DOC;3\00069.200002\ ) 49
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I

i
I III  illill IS 1111111111 , ii

June 1, 201 hearing.) The statute contains no exception for the allegi
II!!IPlr

1 , I 1 11 1hi I II?  IIIII

3 r i i _ r -, me " M-MmanTS—r- =,- 

1103MM 4 4 w.

been a fundamental aspect of the final assessment legal framework fiM

0

timetrames for the LID process satisfy relevant constitutional standards.

mmIw



bench. 
11

The Respondents' various procedural arguments now ask ths

KIN114 = 41

Ismon 1- M3MMff-j-B=

5.3. The City's Appraisal Methodology Was Correct.

assessment methodology are likewise without merit. The CityG

menOTVFJrow =—IIme

contrary expert appraisal testimony. Their substantive argumenj

ITI",

5.3.1. The Respondents have produced no expert

I" /'

The Superior Court similarly effed by concluding that the appealing landown

appeal 4cess—a standard that has absolutely no basis in Washington law and whi
was apparently manufactured by the court out of whole cloth. (CP 2880-81). See, e.
CW 35.44.070; Messer, 19. Wn. App. at 789-9 1.
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testimony in the administrative record that substantiates their variotIM

610CM

MI " STITOTIM1

proven by expert testimony. See, e.g., Kushy, 85 Wn. App. at 499;

rime Oil, 42 Wn. App. at 480; Cammack, 15 Wn. App. at 197. None of

the Respondents have produced any expert testimony satisfying this

U=jh Respondents cite extensively to the June 1, 201

I REMEIM

reliance upon this cursory, two-page, document is misplaced. TIE

I m7luffIffir-4M.-

WRENCH PUMP! i H l  I  I I I

Jill - zff=

assertions in his declaration were refuted by Mr. Macaulay's hearirIAT
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03). Accordingly, as a matter of law it does not constitute sufficielm

MINIMUM  M.

NO 

The content of the Trueman declaration is also refuted by the

record below. Although Mr. Trueman opines that a "before and afteil

ra - 14 012 ME

Trueman declaration also asserts that Macaulay & Associates failed 11

But, the Macaulay report stated that the exterior of each property was

rs2MMM[ly inspected. ( CP 1465.) And as described in the "Basis of

valuation calculus. (CP 1537-44.) The Macaulay report also contains a

2 1p;ill!iiipp; 1111111111 III III IIII - IMML.11, P V I

tistrict. ( CP 1544-57). The Trueman declaration's assertion to tIrL



ffamff=

BMW Mi 

distributed. ( CP 1537-44). And the overwhelming record evidencl

w.arcels by facilitating a much more intensive level of land us

11, Ill 111", 11 
I'll

mr,flarITIENTIOUGM16I !! iiIII
I  

11 a

would be benefited." (CP 803). This statement is also incorrect, a

Macaulay listed numerous property sales which form the basis of tis

a
0 6

1;111111qilr

Trueman declaration was outweighed by the far more detailed and

substantial Macaulay report. There are facts sufficient to support that

I:M=

considered the impact of the City's recent zoning amendments. The

rec4 rd is replete with statements acknowledging that land use



I I

IffifflITIVI PRO MORI!

TOTEMS-Mq,

CZEMZMl

place without the LID project." (CP 1518). The Macaulay repoV.",

specifically noted that "[n]ot only is more intensive development no's

number of uses permitted prior to the revisions could not be achieveM



Iillillill'i  lililll!lll IMMINIF 

02020.0.0 # MENMAMIWqaj

irl as =-

WMATOMMOMM

from these land use amendments into the special benefit analysis M

WITO KuTwMBI =-
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improved and used. Doolittle, 114 Wn.2d at 90. The Doolittle CouM
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part of the resulting increase in value would result not only from the

the lot aggregation. Id. at 103. The Court concluded that the City's
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This methodology tracks Washington law with respect to the

sewer system and LID No. 1, the Macaulay report's use of a "with 4-1
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used by the courts. The terminology difference is immaterial. There was

no "fundamentally wrong basis." To the contrary, the appraisal of the

special benefit assessments followed the law. The appraisal supports

determination of the Board of Equalization. There is no basis f(M

IM

5.3.4. The sizing of the City's sewer infrastructure did

not impermissibly impose general benefit expenses to landowners

within the LID. The so-called "oversizing" theory is irrelevant to tfs,

component of the City's sewer system, and it would necessarily 1:2

required to foresee and accommodate future connections by other
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The Respondents' claim that the City "oversized" the system is irrelevant
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f a larger utility system must often absorb a comparatively higher

connected or added in the future. The actual effect—if any—of tIn
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5.3.5. The City's valuation methodology was correct.

specific approach, is well supported. (CP 1465-66, 1537-38).
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was contained in separate files and spreadsheets rather than the fina

qpecial benefits report itself, (see Docken Opening Brief at 55-58;

professional standard demonstrating that this approach constitut(M
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Docken Opening Brief at 58, 60. The Supreme Court in Bellevue

Associates affirmed the assessment methodology at issue, and fl-EtZ
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35.44.070 contains no requirement that the City produce evidena

supporting its chosen assessment method. Irrespective, the MacaulZ
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approach under the circumstances. ( CP 2126-29, 2243-2255). This
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the City Council failed to make a finding in support of the Macaulay

report's assessment methodology is simply untrue. In confirming the
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research for the relevant vicinity and the surrounding market areas. (CU
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The report also included discussion of various other completed LQPJ
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The recent amendments to the City's land use regul-RUMINTIrs
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Associates' analysis of the affected LID parcels considered "markM

densities" and probable development based on recent market trends.
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The Respondents are unable to demonstrate that the underlyint

5.4. The Respondents' Parcel Arguments Am

Without Merit.
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without" valuations as required by Washington law. Second, the

The record is clear in this matter that there is no competino
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Second, and more fundamentally, the Respondents' arguments
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scope of the Court's review in this appeal. See, e.g, Abbenhaus, %
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Finally, many of the Respondents' "parcel-specific" theories

inal assessment hearing (Docken Opening Brief at 91-92), the Trueman
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is unclear from the record. ( The fact that the Assessor's valuation Z

higher than Macaulay's report may be due to the fact that Macaula.
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assert that the City wrongly assumed that their property was actualla
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The Respondents also identify several alleged development

each property may have unique limiting characteristics, there is rZ

evidence that the subject property is any more or less typical than arn

ither property in the LID, and certainly no parcel-specific, gWeg

ppraisal evidence as to the monetary cost by which these alleg4

constraints would affect fair market value. The Respondents have

presented no expert evidence demonstrating that the City's assessment
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assessment more than five times greater than preliminary assessmenfl

Because the Respondent offered no expert testimony on the issue •
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property is not split-zoned, Mr. Macaulay testified there was a greater
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Accordingly, any such evidence is insufficient as a matter of law 31
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The Respondents have not met this demanding standard. All of their

The City's confirmation of the final assessment roll for LocM
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In ruling against the City below, the Superior Court did n(M

standards for judicial review of an LID assessment appeal. Instead, tis
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